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In re Application of 
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Filed: December 9, 2003 



Group Art Unit: 3761 
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Mail Stop AF 

COMMISSIONER FOR PATENTS 
P.O. Box 1450 
Alexandria VA 223 13-1450 

Sir: 

This paper is submitted in reply to the Final Office Action mailed February 16, 2007. 

Applicants respectfully request review of the final rejections of claims 1-20 as manifested 
in the Final Office Action. No amendments are being filed with this request. 

This request is being filed with a Notice of Appeal in compliance with 37 CFR 41.31 and 
the fee set forth in 37 CFR 41.20(b)(1). 

The review is requested for the reasons stated on the attached sheets. 
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REASONS 

The following clear errors are found in the Examiner's rejections. 

1 . With respect to independent claim 1 , the final rejection is clearly erroneous, because 
the art fails to teach or suggest the feature of claim 1 that 

"a plurality of auxiliary elastic members secured to said chassis in a stretched state and 
extending in said waist surrounding direction so as to cross said absorbent structure in at 
least one of said front and rear waist regions, 

each of said auxiliary elastic members having, in said waist surrounding direction, 
opposite end portions and a middle portion located between said opposite end portions, 

said opposite end portions being secured to said chassis in vicinities of transversely 
opposite side edges of the one of said front and rear waist regions while said middle portion 
being free of direct securement to said chassis in the one of said front and rear waist 
regions." 

Olson fails to teach or suggest the claimed feature as admitted by the Examiner. 1 None of 
the other cited references teach or suggest the claimed feature. 

In particular, the Examiner is relying on U.S. Patent No. 6,478,785 to Ashton 2 for "balloon 
pants." Since the Examiner has not specified the specific portion of Ashton being relied upon, 
Applicants have carefully reviewed the whole reference and found the only relevant "balloon pants" 
teaching at column 1 lines 27-43. This teaching, however, does not disclose or suggest the above 
discussed claimed feature, because it is completely silent on how the Ashton elastic elements are 
attached to the diaper/pants body. 

In addition, the Examiner's interpretation of Ashton"s teaching that "elastic elements are 
secured to the waist opening in a contracted state and thus create zones where the material is 
contracted while the remaining material blouses" 3 along with the Olson teachings as encompassing 
the claimed feature is incorrect. The relevant teachings of Ashton, especially U.S. Patent No. 



1 See Final Office Action at page 4, line 9 from bottom. 

2 See Final Office Action at page 2, lines 10-15. 

3 See Final Office Action at page 2, lines 12-15. 
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5,171,239 and U.S. Patent No. 4,610,681 cited by Ashton 4 as examples of "balloon pants," make it 
clear to a person of ordinary skill in the art that in "balloon pants," the waist and leg elastics 
contract and cause the central portions of the waist regions to blouse. This is evident from Figs. 1 
of both US patents 5,171,239 and 4,610,681. The Ashton reference, in the section apparently relied 
on by the Examiner, does not teach or suggest the manner in which the elastic elements are attached 
to the diaper/pants body, and hence, would not have motivated the person of ordinary skill in the art 
to have modified Olson to arrive at the claimed invention. 

The other cited references, i.e., U.S. Patent No. 6,746,436 to Sierri and U.S. Patent 
Application Publication No. 2001/0047160 to Klemp, also fail to teach or suggest the claimed 
feature. Since the Examiner has, again, failed to specify the specific portions of Sierri and Klemp 
being relied upon, Applicants have independently reviewed the references and do not find any 
teaching or suggestion of the claimed feature, i.e., the middle portions of the auxiliary elastic 
members being free of direct securement to the chassis. The fact that the art might have disclosed 
wearing articles with elastic strands in some regions and without elastic strands in other regions is 
neither indicative nor suggestive of how the elastic strands are bonded to the article. 

Accordingly, Applicants respectfully submit that the rejection of independent claim 1 is 
clearly erroneous and should be withdrawn. The rejection of dependent claims 2-4 and 6-20 should 
be withdrawn for at least the same reason. 

2. With respect to independent claim 5, the final rejection is clearly erroneous, because 
the art fails to teach or suggest the feature of claim 5 that 

"a length of said auxiliary elastic members in the waist-surrounding direction as 
measured in a contracted state thereof is generally equal to a corresponding length of the 
absorbent structure in the one of said front and rear waist regions." 

The rejection of claim 5 is erroneous for at least the reason advanced in the November 28, 
2006 Response 5 which is incorporated by reference herein. 

4 See Ashton at column 1 lines 33-34. 

5 See November 28, 2006 Response at page 3, lines 11-23. 
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The Examiner's response 6 to Applicants' argument is noted. In particular, the Examiner is 
relying on element 80 in Fig. 3 of Olson for the claimed auxiliary elastic members. It should be 
noted that Olson's element 80 is not elastic element, rather it is only a simulated elastic band. 7 The 
simulated elastic band 80 is part of the outer cover graphics which are generally referred to by 
Olson as appearance -related components which, in turn, are to simulate functional components 
such as elastic waist and leg bands. 8 Thus, Olson does not teach or suggest that simulated elastic 
band 80 actually includes elastic elements. Even if simulated elastic band 80 does include elastic 
elements, there is no disclosure or suggestion that such elastic elements meet the claimed length 
requirement. 

Accordingly, Applicants respectfully submit that the rejection of independent claim 5 is 
clearly erroneous and should be withdrawn. 

3. With respect to dependent claims 6 and 1 1-20, the final rejections of these claims 
are clearly erroneous for at least the reasons advanced in the November 28, 2006 Response 9 which 
are incorporated by reference herein. 

The Examiner has failed to respond to Applicants' arguments regarding claims 6, 1 1-18 and 

20. 

The Examiner's response 10 to Applicants' argument regarding claim 19 is noted. It 
appears that the Examiner is still relying on Fig. 1 of Olson 11 as showing the claimed "auxiliary 
elastic members are disposed between and spaced in the longitudinal direction from said elasticized 
waist hole and said elasticized leg holes." Applicants respectfully submit that Fig. 1 of Olson does 
not teach or suggest any elastic members. The elements 80, 82, 84, which appear to be elastic 
members, are actually not elastic members. They are only simulated elastic members, i.e., graphics . 

6 See Final Office Action at the paragraph bridging pages 2-3. 

7 See Olson at column 13 lines 23-26. 

8 See Olson at the paragraph bridging columns 12-13. 

9 See November 28, 2006 Response at pages 4-5. 

1 ° See Final Office Action at page 3, the first full paragraph. 
11 See Final Office Action at page 7, the last full paragraph. 
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as detailed above with respect to claim 5. 12 The elements disclosed in Fig. 1 of Olson do not 
exhibit elastic behavior, contrary to the Examiner's argument. 13 

It should be now apparent to a person of ordinary skill in the art that Olson and the 
knowledge generally available in the art fail to teach or suggest (i) auxiliary elastic members having 
middle portions being free of direct securement to the chassis, as recited in claim 1, and (ii) such 
auxiliary elastic members being disposed between and spaced in the longitudinal direction from 
said elasticized waist hole and said elasticized leg holes, as recited in claim 19. Accordingly, 
Applicants respectfully submit that the rejection of claim 19 is clearly erroneous and should be 
withdrawn. 



Although not reviewable by a pre-appeal brief review panel, the following issues are also 
clear errors found in the Examiner's action. First, by citing the new references, such as Ashton, 
Sierri and Klemp, 14 the Examiner has effectively and substantively modified the rejections so as to 
be new rejections. Therefore, the finality of the current action is improper. Second, the Examiner 
has failed to provided a PTO-892 form indicating that the additional references have been 
considered. 



12 See also Olson at column 13 lines 23-26. 

13 See Final Office Action at page 3, the last sentence of the first full paragraph. 

14 See Final Office Action at page 2, lines 11-17. 
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Withdrawal of the final rejections of claims 1-20 in view of the above is believed 
appropriate and therefore respectfully requested. 

To the extent necessary, a petition for an extension of time under 37 C.F.R. 1.136 is hereby 
made. Please charge any shortage in fees due in connection with the filing of this paper, including 
extension of time fees, to Deposit Account 07-1337 and please credit any excess fees to such 
deposit account. 



Alexandria, VA 22314 
(703) 684-1111 
(703)518-5499 Facsimile 
Date: May 16, 2007 
BJH/KL/mps 



Benjamin J/Hauptman 
Registration No. 29,310 
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